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CHANDLER, J., FOR THE COURT:
1. Tyrone Jenkins was convicted of murder and of possesson of a firearm after a prior felony

conviction. Headmitsto shooting thevictim but clams sdf-defense. Tyrone sbrother, Kevin Jenkins, who



drove Tyrone to the areawherethe shootingoccurred, was aso indicted for murder as anaccessory before
the fact. Kevin wasfound not guilty. Tyrone gppedls, raisng the following issues.
|. WHETHER TYRONE SRIGHTSTO A SPEEDY TRIAL WERE VIOLATED

1. WHETHER THE TRIAL COURT ERRED IN REFUSINGTO SEVER THETRIALS OF TYRONE
AND KEVIN JENKINS

1. WHETHER THE COURT ERRED IN FAILINGTO CONDUCT SEPARATE TRIALSON THE
CHARGE OF MURDER AND THE CHARGE OF POSSESSION OF A FIREARM

IV. WHETHER THE TRIAL JUDGE PROPERLY EXCLUDED EVIDENCE OF THE VICTIM’S
CHARACTER

V. WHETHER TYRONE RECEIVED EFFECTIVE ASSISTANCE OF COUNSEL

VI. WHETHER THE CUMULATIVE EFFECT OF THE ERRORS REQUIRES A GRANTING OF
A NEW TRIAL

2. Finding no error, we affirm.

FACTS
113. Tyrone Jenkins was in Vicksburg, Missssppi, on June 5, 2002, to hdp his mother move. His
mother wastemporarily livingat another location because the Mississppi River wasflooding. Tyronewas
checking on the house to see if anyone had disturbed it. After checking on the house, he went around the
block to Ford Road to a vacant lot with a picnic table to vigt people in the neighborhood.
14. Soon after Tyrone arrived, hemet Jmmy Davis. They talked for thirty to forty-five minutes, after
which time Jmmy left. Tyrone went to a store to buy food and drinks. He returned to the lot, and while
he was eating, Dean Johnson and John Walter Jones drove up. John Walter’s son was dsothere. Dean
asked for some of Tyrone' sfood and drink, and Tyrone gave it to him.
5. Dean asked John Walter and his son to move from their seats so that Dean could Sit next to

Tyrone. Dean then hit Tyrone with a brick on the Sde of the head. Tyrone hit the ground while Dean



continued to hit imwitha brick and accused Tyrone of steding his girlfriend. Tyrone was on the ground,
Dean was standing over him, and Dean placed a glass bottle over Tyrone' s head and told him if Tyrone
ever sad they were friends again that he would kill him.

T6. Tyrone asked Dean why he had hit him with a brick, and Dean said it was because Tyrone said
they were friends even though a year ago Tyrone was trying to date Dean'’s girlfriend while Dean wasin
jal. Dean continued to thresten Tyrone slife, but Dean left when he heard the police arrive. Ashewas
leaving, Dean vowed to finish the incident.

7. After Dean |eft, Tyrone got into his truck and was driving away from the lot, when he was pulled
over by apolice officer. The officer took astatement from Tyrone about Dean’ sattack and took pictures
of Tyron€ shead injuries.

T18. Tyrone then drove to Daisy Reed' s house on Ford Road, where he thanked Reed' s daughter for
cdling the police. Afterwards, he returned to his mother’s house and armed himsdlf with a gun because
of Dean'’sthregt to finish the incident.

T9. Tyronetook anap at his mother’ s house before going to the Food Maxx store, where by chance
he saw his brother, Kevin Jenkins. Tyrone asked his brother to drive him back to his mother’ s housein
his jeep. When they approached Ford Road, a red vehicle and pedestrians were blocking the road.
Tyrone saw Dean in the crowd:; as they made eye contact, Dean pulled out agun.® Tyrone jumped from

the jeep and fired his pistal at Dean. Dean fled, and Tyrone chased him.

The facts recited in paragraphs 10 and 11 are Tyrone' s version of the events. No witness
other than Tyrone testified that Dean had a gun.



910.  They raninto PatriciaKinnard's yard, and Dean fdl to the ground. Tyrone thought he had shot
Deanintheleg, but Dean jumped to his feet and pointed his pistol a Tyrone. Tyrone shot at Deantwice,
ultimatdly killing him. Tyrone admits to shooting Dean but claims sdf-defense.
11. Kevinremaned in hisjegp during the incident the whole time, and he told his brother to get out of
the neighborhood. Tyrone immediately got into Kevin' sjeep, and they left the scene. Kevin drove Tyrone
to the Vicksburg Police Department. Tyronetold the policethat Kevin had nothing to do with theincident.
The police arrested both men for the murder of Dean Johnson, and they were subsequently indicted.
Tyrone was a0 indicted for possession of afirearm by aprior convicted felon.
12. Tyroneand Kevinretained the services of anattorney who represented both of them. The attorney
filed amotion to sever the trids of Kevinand Tyrone, but the motionwasdenied. Kevin retained hisown
lawyer one month before tridl.
113.  Thejury convicted Tyrone of firsg degree murder and for possession of afirearmafter aprior fdony
conviction. The jury found Kevin not guilty of murder.

ANALYSIS
|. WHETHER TYRONE' SRIGHTS TO A SPEEDY TRIAL WERE VIOLATED
914.  The trid was origindly scheduled for March 23, 2003. Tyrone's attorney filed a motion for a
continuance, and the trid was ultimatedy commenced on June 9, 2003. Tyrone damsthat hisconditutiond
rights were violated because he was ready for trial on March 23, and that the continuance was not
authorized by him nor wasit in his best interest.
115. A bdancng test is applied to determine whether a defendant’ s right to a speedy trid has been
violated. Barker v. Wingo, 407 U.S. 514 (1972). There are four factors which comprise thistest: (1)

length of ddlay, (2) reason for the delay, (3) defendant's assertion of his right to a speedy trid, and (4)



prgudice resulting to the defendant. The Mississppi Supreme Court has Sated, “The weighing of the
Barker factorsisnot amechanigic weighing. We must look at the totality of the circumstances” Herring
v. State, 691 So. 2d 948, 955 (Miss. 1997). “When the dday is nather intentiond nor egregioudy
protracted, and where there is a complete absence of actua prejudice, the balance is struck in favor of
rgecting the defendant’ s speedy trid cdlam.” Perry v. State, 637 So. 2d 871, 876 (Miss. 1994).
Length of Delay
116. Thelength of delay “is to some extent atriggering mechanism. Until thereis some ddlay which is
presumptively prgudicid, thereis no necessity for inquiry into the other factors that go into the balance.”
Barker, 407 U.S. at 530.
117. A defendant’ sright to a gpeedy trid begins at indictment, or when a defendant was arrested. “In
short, the condtitutional right to a speedy tria attaches when a person has been accused.” Smithv. State,
550 So. 2d 406, 408 (Miss. 1989) (citing Beavers v. State, 498 So.2d 788, 789-90 (Miss.1986)
(overruledonother grounds); Baileyv. State, 463 So.2d 1059, 1062 (Miss. 1985)). Tyronewasarrested
on June 5, 2002. The trid, which lasted five days, was commenced on June 9, 2003. Consequently,
Tyrone's tria was commenced approximately one year after the time his right to a Speedy tria attached.
“While there are some exceptions to the rule, ‘it may generdly be said that “any delay of eight months or
longer is‘ presumptively prgudicid.”” Id. (quoting2 W. LeFave and J. Isradl, Criminal Procedure § 18.2
(1984); Joseph, Speedy Trial Rightsin Application, 48 Fordham L.Rev. 611, 623 n. 71 (1980)). A
delay of aperiod of longer than eight months is not enough to establish that a speedy trid right has been
violated, but it is enough to evaluate the other Barker factors. 1d.

Reasons for the Delay



118. The shdl caangs and projectile fromthe shootings were sent to the crime lab for analyss. Tyrone's
attorney received the reportsfromthe crime labsonMarch 18 and 19, 2003, less than aweek before the
tria was originaly scheduled to commence. Tyron€e' s attorney filed his motion for continuance because
he needed time to review the evidence.
119. Ifthe defendant caused the delay, heis not dlowedto complan. Perryv. State, 419 So. 2d 194,
199 (Miss. 1982). Inaddition, this Court will not addressissues based on assertionsin the briefsand must
confine itsalf to what appearsin the record. Medinav. State, 688 So. 2d 727, 732 (Miss. 1996). There
is nothing in the record to suggest that Tyrone ingsted on having histria on March 23, 2003.
Defendant’ s Assertion of the Right
920. Tyrone never asserted his right to a speedy trid. While it is the State’ s duty to insure that the
defendant receivesaspeedy trid, adefendant bears some responghbility to assert that right. Wileyv. State,
582 So. 2d 1008, 1012 (Miss. 1991). A speedy trid clam will not be automaticaly rejected for failure
to assert the right, but “failure to assert the right will make it difficult for a defendant to prove that he was
denied agpeedy trid.” Barker, 407 U.S. at 532.
Prejudice to the Defendant
921.  Jenkins has not daimed any pregjudice other than the fact that he was incarcerated an additiona
Sseventy-eight days from the time between his arrest and his trid. Incarceration aone is not sufficient
prgudiceto warrant reversal. Birkleyv. State, 750 So. 2d 1245, 1252 (127) (Miss. 1999) (citing Taylor
v. Sate, 672 So.2d 1246, 1261 (Miss.1996)).
Conclusion
922. Based on the totdity of the circumstances, this Court finds that Tyrone's speedy trid rights were

not violated. Tyroneisunableto show that herefused to authorize hisattorney’ srequest for acontinuance,



he did not request the right to a speedy trid, and he has not demonstirated that he was prejudiced by the
dday.

II. WHETHER THE TRIAL COURT ERRED IN REFUSING TO SEVER THE TRIALS OF
TYRONE AND KEVIN JENKINS

723. Tyronesattorney filed amotion to sever thetrids of Kevin and Tyrone. The circuit court judge
denied thismation, finding that no evidence admissible againgt Tyrone would beinadmissbleagaingt Kevin,
and further finding that neither Tyrone nor Kevin would exculpate himsdf at the expense of his brother.
724. Thegranting or refusing of severance in cases not invalving the death penalty iswithinthe discretion
of thetrid judge. Uniform Rule of Circuit and County Court 9.03. In determining whether a severance
should be granted, one of two criteriamust be met: (1) whether or not the testimony of one co-defendant
tendsto excul pate that defendant at the expense of the other defendant, and (2) whether the balance of the
evidence introduced at trid tendsto go moreto the guilt of one defendant rather than the other. Hawkins
v. State, 538 So. 2d 1204, 1207 (Miss. 1989) (cting Duckworthv. State, 477 So. 2d 935, 937 (Miss.
1985)). Absent a showing of prgudice, there are no grounds to hold that the trial court abused his
discretion. 1d.

125. Attrid, both Kevin and Tyrone testified; dthough their testimonies did not parallel each other in
their entirety, neither brother blamed the other for the commission of the murder. Tyrone madeiit clear to
the jury that Kevin had no involvement inthe shooting whatsoever. Kevin testified that he heard two guns
firing but that he did not see who was doing the shooting because he did not want to get shot. Kevin stated
that he did see his brother with a gun, but that he had not talked with his brother about carrying agun.
Kevindid screamat Tyrone and told him to get into the jeep and |eave the neighborhood, but he never said

Tyrone was the aggressor in the shooting. Kevin proclaimed his own innocence as an aider and abettor,



but he did not do so a Tyrone' sexpense. The testimonies of Kevin and Tyrone did not conflict to the
extent that the tridls should have been separate.

1. WHETHER THE COURT ERRED IN FAILING TO CONDUCT SEPARATE TRIALSON
THE CHARGE OF MURDER AND THE CHARGE OF POSSESSION OF A FIREARM

726. Tyrone satorney did not demand severance of the charges presented inthe indictment. Because
the issue was not raised inthe circuit court, Tyrone reliesonplainerror to raisethisissue onapped. Watts
v. Sate, 733 So. 2d 214, 233 (153) (Miss. 1999). “The plain error doctrine requires tha there be an
error and that the error must have resulted in amanifest miscarriage of jugice” Williamsv. Sate, 794
So. 2d 181, 187 (123) (Miss. 2001).

727. 1n 1986, the Missssippi legidature enacted a Statute authorizing multi-count indictments. Miss.
Code Ann. 8 99-7-2 (Rev. 2000). The statute authorizes such indictments if (1) the offenses are based
onthesameact or transactionor (2) the offensesare based ontwo or more acts or transactions condtituting
parts of a common scheme or plan.

128.  Indetermining whether amulti-count indictment warrants severance, a court “should consder the
time period between offenses, whether evidence proving each offense would be admissible to prove the
other counts, and whether the offenses are interwoven.” Eakes v. State, 665 So. 2d 852, 861 (Miss.
1995). In the present case, the State proved its murder case by introducing witnesses who saw Tyrone
possess agun, threaten Dean Johnson, and shoot him. Proof that Tyrone possessed agun was an essential
component of the State’ scase. Therefore, Tyron€e' s two offenses were sufficiently interwovento warrant
amulti-count indictment.

129. Tyronedamsthat the falure to give him a separate trial was prejudicia to him because the jury

learned that he was a prior convicted felon. However, the circuit court judge took steps to minimize the



prgudicid effects of such knowledge. Immediatdy after the jury was impaneled, but outside the jury’s
presence, the judge addressed the issue of dlowing the State to prove the dements of possession of a
weapon by a convicted fdon. Tyron€' s attorney offered to stipulate to the fact that Tyrone was a prior
convicted felon so that the State would not be required to introduce a certified copy of Tyrone's former
conviction. After Tyron€'s attorney made this offer, the judge asked Tyrone whether it was his wish to
concede to the jury that he was a convicted felon on June 5, 2002. Tyrone stated that he wished to
concede this fact. The State presented no evidence at tria concerning Tyrone's prior felony conviction.
The jury’s sole knowledge of Tyrone' s prior conviction wasajury indruction informing them that Tyrone
was a prior convicted felon. Thisissue iswithout merit.

V. WHETHER THE TRIAL JUDGE PROPERLY EXCLUDED EVIDENCE OF THE VICTIM’S
CHARACTER

130. Tyrone's defense to his shooting of Dean Johnson was that he was judtifiably afraid of Dean
because he knew of Dean’s reputation in the neighborhood for being a violent personwho used firearms.
Tyrone intended to introduce witnesses who knew about Dean's violent reputation, and who had
knowledge of specific events of Dean’s violence and gunplay. He submitted the names of the witnesses
he wanted to cal and a brief summary of what he expected each of them to tetify on the stand. Before
trial, the State filed a motion in limine to exclude mention of Dean’s character until after Tyrone had
edtablished that he was acting in sdf-defense, which the circuit court judge granted.

131.  During Tyrone stestimony, the judge ruled that Tyrone could testify that Dean had threatened him
prior to the shooting. Tyrone could adso testify asto his state of mind asto whether he believed Dean might
cary out the threet to kill him. Tyrone was dlowed to explain, by his own testimony, why he was afrad

of Dean. Hetedtified that he knew of Dean’s propensity to carry aweapon and that Dean kept a pistol



inhiscar. Hewasaso dlowed to testify that Dean pulled agun on him and fired the gun four or five times.
However, Tyrone was not alowed to testify asto other bad acts Dean committed onother peopl e, nor was
he alowed to present witnesses that would testify asto Dean’s character.

1132.  Evidenceof avictim’'scharacter isordinarily irrdevant. Whenthe character of apersonisrelevant,
“proof may be made by testimony as to reputationor by tesimony inthe formof anopinion.” McGilberry
v. State, 797 So.2d 940, 941 (1 7) (Miss. 2001). Character evidence does not become relevant until
thereissome evidence of anovert act perpetrated against the defendant by the victim. 1d. at 941-42 (7).
Asdways, evidence may be excluded if its probative vdue is substantidly outweighed by its prgudicia
vaue. M.R.E. 403.

133. Atthecloseof Tyrone stestimony, the court reconsidered Tyron€e seffortsto introduce witnesses
who would testify asto Dean'’ s propengity for violence. The judge denied the request because therewere
no witnesses to corroborate Tyrone' s testimony that Dean was amed. One of the State's witnesses
emphaticdly testified that Dean did not have agun on the night Tyrone shot Dean. In addition, dl of the
physica evidence showed that there was only one gun being fired onthe night of the shooting. Therefore,
there was no question that Tyrone was the initid aggressor and was not acting in self-defense,

V. WHETHER TYRONE RECEIVED EFFECTIVE ASSISTANCE OF COUNSEL

134. For adefendant to successfully prove ineffective assstance of counsd, the defendant must show
that the counsdl’ s performance was deficdent and that the deficient performance prejudiced the defense.
Srickland v. Washington, 466 U.S. 668, 687 (1984).

135.  When adefendant raises an ineffective assistance of counsdl claim on direct gpped, the question
before this Court is whether the judge, as a matter of law, had a duty to declare amidtrid or order anew

trid sua sponte, on the bass of trid counse’ sperformance. Colenburgv. Sate, 735 So. 2d 1099, 1102

10



(18) (Miss. Ct. App. 1999). Theattorney’sperformance must be* so lacking in confidencethat it becomes
apparent or should be apparent that it isthe duty of the trid judge to correct it 0 as to prevent a mockery
of jusice” Parhamv. Sate, 229 So. 2d 582, 583 (Miss. 1969).

136. Tyronedamsthat his attorney was ineffective for smultaneoudy representing his brother until a
month before trid. Mississppi adheresto the law that joint representation is not a per se violation of the
Sixth Amendment. Sykes v. State, 624 So. 2d 500, 503 (Miss. 1993). “[I]n order to demonstrate a
violation of his Sxth Amendment Rights, a defendant mugt establish that anactual conflict of interest

affected hislawyer'sperformance.” Stringer v. State, 485 So.2d 274, 275 (Miss. 1986) (quoting Cuyler

v. Qullivan, 446 U.S. 335, 350 (1980)). “[PJrgudiceis presumed only if the defendant demongtratesthat
counse ‘actively represented conflicting interests and that ‘an actua conflict of interest adversdly affected
hislawyer's performance” Smith v. Sate, 666 So. 2d 810, 812-13 (Miss. 1995) (quoting Cabello v.
State, 524 So. 2d 313, 316 (Miss. 1988)).

1137.  Inthe case sub judice, the fact that asgngle attorney represented both Tyrone and Kevin urtil one
month before the trid does not establish actual prejudice? Neither Kevin nor Tyrone attempted to
exculpate himsdlf at the expense of his brother, demongtrating that Kevin and Tyrone did not have
conflicting interests.  Prior to trid, the attorney filed a motion for discovery, a motion to quash the
indictment, amaotionfor continuance in order to assess the crime lab report, and amotion to sever Kevin
and Tyrone as defendants. Tyrone does not assert thet the filing of such motions were prgudicid to him,

dthough he does speculate that his attorney somehow would have been more effective if these mations

2James Penley represented both Kevin and Tyrone until one month before trid. Kevin privatdy
retained Eugene Perrier on May 13, 2003. Mr. Penley represented Tyrone' s interests alone at trid.
Mr. Perrier is representing Tyrone on gppedl.

11



werefiled solely on Tyrone s behdf. These speculative statements do not demongtrate actua prejudice.

138. At trid, Tyrone and Kevin each had their separate attorneys. The record shows that Tyrone
received zedous representation from his atorney, who cross-examined the State' s witnesses, asserted
numerous objections to the State' s introduction of evidence, gave opening and closing statements, cdled
numerous witnesses on Tyrone' sbehdf, and attempted to introduce witnesses who could testify asto the
victim's bad character. Tyrone testified and was able to articulate histheory of sdf-defense. Hisattorney
successfully convinced the judge to dlow Tyrone to testify about his sate of mind on the evening of June
5, 2002, and hisfear of Dean Johnson. Nothing intherecord showsthat Tyrone sattorney’ s performance
was S0 deficient that the judge had a duty to declare amigtrid sua sponte.

139.  Tyrone damsthat he received ingffective ass stance of counsel because hisattorney filed amation
for continuance without Tyrone' sknowledge or permission, failedto pursue Tyrone sright to aspeedy trid,
faled to respond to the State’s motion in limine to exclude character evidence of the victim, faled to
submit alimitingingtructionto the jury regarding Tyrone sprior feony conviction, and failed to fileamotion
to sever hismurder charge from his charge of possessing afirearm. Tyrone dso dams that his attorney
wasindfective for faling to argue Tyrone smotionfor aJNOV or provide a memorandum after the motion
wasinitidly filed. Judicid review of an atorney’strid tactics must be highly deferentid, and every effort
should be made to diminate the digtorting effects of hindsght. Smiley v. State, 815 So. 2d 1140, 1148
(1132) (Miss. 2002). “The right to effective counsel does not entitle the defendant to have an attorney who
makes no mistakes at trid. The defendant just hasaright to have competent counsel.” Bell v. State, 879
So. 2d 423, 439 (150) (Miss. 2004). Tyrone received effective assstance of counsdl. This assgnment

of error iswithout merit.
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VI. WHETHER THE CUMULATIVE EFFECT OF THE ERRORS REQUIRES A GRANTING OF
A NEW TRIAL

140.  Errorsin the lower court that do not, by themselves, require reversal may nonetheless cumulatively
require reversal and anew trid. Jenkinsv. State, 607 So. 2d 1171, 1183 (Miss. 1992). Where there
isno reversible error in any part, there is no reversible error in the whole. McFee v. Sate, 511 So. 2d
130, 136 (Miss. 1987). Finding no error in any of Tyrone s assertions, there is no cumulative error to
review.

141. THE JUDGMENT OF THE CIRCUIT COURT OF WARREN COUNTY OF
CONVICTION OF COUNT | MURDER AND SENTENCE OF LIFE IMPRISONMENT,
COUNT Il POSSESSION OF A WEAPON AFTER A FELONY CONVICTION AND
SENTENCE OF THREE YEARS, SENTENCESTO RUN CONSECUTIVELY, ALL INTHE
CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS, IS AFFIRMED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, C.J.,BRIDGESAND LEE, P.JJ.,IRVING, MYERS, GRIFFIS,BARNES AND
ISHEE, JJ., CONCUR
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